AMENDED MEMORANDUM OF UNDERSTANDING BETWEEN
THE KENSINGTON POLICE PROTECTION AND
COMMUNITY SERVICES DISTRICT
AND THE COUNTY OF CONTRA COSTA
FOR MEETING THE REQUIREMENTS OF THE
CALIFORNIA INTEGRATED WASTE MANAGEMENT ACT OF 1989

This Amended Memorandum of Understanding ("Amended MOU"} is entered into by
and between the Kensington Police Protection and Community Services District, a
public agency formed pursuant to California Government Code section 61000, et seq.
(hereinafter "District”) and the County of Contra Costa, a political subdivision of the
State of California, (hereinafter "County"). District and County may be referred to
collectively herein as the “Parties” and individually as a “Party.”

RECITALS

A. The County Board of Supervisors and the District Board of Directors
represent, within their respective boundaries, the residents in the unincorporated area of
Contra Costa County.

B. District is a community services district providing solid waste
management, resource recovery and disposal services to residents and businesses
within the unincorporated area of Contra Costa County known as Kensington.

C. The California Legislature has enacted the California Integrated Solid
Waste Management Act of 1989, Chapter 1095, Statutes of 1989 (hereinafter “the
ACT"). Amendments to the ACT have been adopted and others may be adopted in the
future. The ACT is codified in California Public Resources Code section 40000 et seq.

D. The ACT requires that the County prepare and adopt a Source Reduction
and Recycling Element {hereinafter "SRRE") and a Household Hazardous Waste
Element (hereinafter "HHWE") for the unincorporated areas of Contra Costa County.
The County has adopted these elements, which were approved by the State and are
included in the Countywide Integrated Waste Management Plan for Contra Costa
County. The ACT requires the Courity to implement diversion programs identified in the
SRRE and HHWE. The County may modify and eliminate these programs and add new
diversion programs from time to time as circumstances warrant. The SRRE programs
and HHWE programs then in effect during the term of this Amended MOU will be
referred to, respectively and individually, as the “SRRE Programs” and “HHWE
Programs” and coflectively as the “SRRE and HHWE Programs.”

E. The ACT, as amended, also requires County to implement a commercial
solid waste recycling program and a commercial organic waste recycling program
(collectively “Commercial Recycling Programs”), and to prepare and submit annual
reports to the State on County’s progress in implementing these programs.



F. The ACT further requires the diversion of 50 percent of all solid waste
through source reduction, recycling and composting activities. County is designated
within the ACT as the responsible agency for meeting this waste reduction mandate in
the unincorporated areas of Contra Costa County.

G. Couhty and District have statutory powers to contract and enter into
agreements,
H. District is authorized and empowered by State of California Community

Services District Law, California Government Code section 61000 et seq., to collect and
dispose of waste and garbage. On or about September 1, 1997, District entered into g
franchise agreement with Bay View Refuse and Recycling Services, Inc. (“Bay View"),
to provide solid waste collection and disposal services within District’s jurisdictional
boundaries.

L Concurrently with the approval of the above franchise agreement, County
and District entered into a Memorandum of Understanding (the “1997 MOU") for the
purpose of meeting the mandates of the ACT with regard to the unincorporated territory
of Contra Costa County within District’s jurisdictional boundaries, and further coordinate
with each other to facilitate County's achievement of the countywide goals pursuant to
the ACT.

J. District's 1997 franchise agreement with Bay View expired on August 30,
2015. District has entered into a new franchise agreement with Bay View, effective
September 1, 2015.

K. The 1997 MOU is scheduled to expire on September 1, 20186. County and
District wish to enter into this Amended MOU to replace the 1997 MOU.

NOW, THEREFORE, for good and valuable consideration, including but not
limited to the agreements contained herein, the receipt and sufficiency of which is
hereby acknowledged, County and District agree as follows:

ARTICLE 1: PURPOSE OF THE AMENDED MOU

1.1 GENERAL. The purpose and Intent of this Amended MOU is to provide a
representative, economical and effective means by which the unincorporated areas of
Contra Costa County may achieve the waste reduction goals set forth in the ACT and
County may satisfy reporting obligations to the State.

ARTICLE 2: FRANCHISE, ACT AND OTHER SOLID WASTE REQUIREMENTS

2.1 FRANCHISE. The current franchise agreement between District and Bay
View, the term of which commenced on September 1, 2015, and will expire on August
31, 2023 (*Franchise Agreement”), is attached as Exhibit A to this Ameanded MOU.
County acknowledges that the Franchise Agreement provides for the implementation of
recycling and organic waste collection and diversion services that are consistent with
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the SRRE. County further acknowledges that the Franchise Agreement authorizes
District to modify the scope of services to be provided by Bay View, including mandating
additional collection services necessary to meet the goals and mandates of the ACT
and other laws regarding solid waste management or recycling, as may be adopted

from time to time.

22 COUNTY PROGRAMS.

2.2.1 County intends to continue to implement the SRRE and HHWE
Programs and the Commercial Recycling Programs, as required by State law, in the
unincorporated area, including the Kensington area. District and County shall
cooperate in the implementation of such programs as appropriate.

2.2.2 When the County submits its annual report to the State as required
under Public Resources Code section 41821, the County shall provide District with a
copy of the report to serve as notification of any new, modified or discontinued SRRE or

HHWE Programs.

23 COORDINATING COMMITTEE. District shalt provide staff support to a
coordinating committee which consists of five members: one member of the District
Board of Directors or the member's alternate, one District staff person, one
representative of Bay View, one member of the County Board of Supervisors or the
member's alternate, and one County staff person. The purposes of the coordinating
committee are to facilitate communications among County, District and Bay View and to
assist in developing diversion programs in a cost effective manner.

24  DATA COLLECTION.

2.4.1 Pursuant to the ACT, as amended, the County is responsible for
reporting specified information to the state periodically regarding solid waste disposal
and diversion within the unincorporated areas of Gontra Costa County. District agrees
to implement monitoring, reporting and data collection methodologies as established by
County from time to time in response to State requirements. District shall provide
information to County in the computerized or non-computerized form (including format)
as requested by County, in a timely manner.

2.4.2 District shall require Bay View to provide complete recycling reports
in the form attached as Exhibit B to County on a quarterly and annual basis. The first
quarterly report shall be submitted by November 15, 2016, for the prior
July/August/September quarter, followed by quarterly reports on the following schedule:
February 15 for October/November/ December: May 15 for January/February/March:
and August 15 for April/May/June. An annual report is due February 15, 2017, for
calendar year 2016 and then each year thereafter on the same schedule. The
scheduling and required content of these reports may be modified by County as needed

from time to time.



2.4.3 District shall require Bay View to provide the following information for
each calendar year to the County in writing no later than February 15 of each year for
inclusion in County's annual report to the State:

a) Evidence of outreach efforts by District and Bay View during the
calendar year that pertainad to commercial solid waste recycling or
commercial organic waste recycling, including a copy of any District web
page that contains information pertaining to either of these recycling

programs.

b) Samples of written notices, outreach materials and noncompliance
letters sent by District or Bay View during the calendar year that pertained
to commercial solid waste recycling or commercial organic waste
recycling.

¢) The number of businesses that District deemed to be out of
compliance with requirements of the commercial solid waste recycling or
commercial organic waste recycling programs during the calendar year.

d) Descriptions of any other related activities conducted or technical
assistance provided by District or Bay View during the calendar year that
pertained to commercial solid waste recycling or commercial organic
waste recycling.

2.4.4 District shall provide to County the following information in a timely
manner or by the applicable deadlines specified below:

a) notification of any rate application received from contractor (copy of
rate application to be made available upon request);

b) notification of District's notice to contractor of rate decrease;
c) notification of contractor's written notice of CPI rate change;

d) notification of any rate change approved by District, including CPI
change or rate reduction:

e} copy of draft customer satisfaction survey, for County review and
approval,

f) copy of final customer satisfaction survey and recycling survey (at the
time the surveys are providad to Kensington residents) and rasults:

g) copy of draft annual customer information, for County review and
approval;

n} final copy of annual customer information;
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i) copy of draft waste reduction, recycling and HHWE promotional
information, for County review and approval,

j) final copy of waste reduction, recycling and HHWE promotional
information, at the time the information is provided to Kensington
residents;

k) notification of the number of Bay View's customers and types of
services provided as of December 31 of each year;

I} notification regarding any requested or planned changes in collection
services provided under the Franchise Agreement (including but not
limited to types of materials collected for recycling or composting and
methods and frequency of collection);

m) copy of notice from contractor of intent to change disposal site for solid
waste and/or intent to change delivery site for recyclables (including green
waste) or reusables;

n) copy of request by contractor for authority not to collect materials for
which there is no adequate market, for County review and approval

0) copy of any written notice of breach sent by District to the
contractor; and

p) copy of any proposed or approved amendment, modification, notice of
termination, request to assign, assignment and consent to assignment of
the Franchise Agreement.

County shall have 30 days to review drafts submitted under e), g), and i), and
respond to District with any reasonable modifications. If District does not receive a
response to within 30 days, it may assume that County has approved a draft as
submitted. County shall have 30 days to review and respond to requests submitted
under subparagraph n). If District does not receive a response to such a request within
30 days, it may assume that County has approved the request.

2.5 PUBLIC INFORMATION. District shall provide a means for County to
disseminate information to individual customers relating to the SRRE and/or HHWE. |f
dissemination of information will be through customer billings, District shall inform
County of applicable deadiines for including information with customer billings. In
addition, District will arrange for distribution to individual customers of other materials
provided by County related to environmental programs at no cost to County other than
direct costs such as incremental postage.




2.6 DISTRICT PROGRAMS.

2.6.1 District will implement the SRRE and HHWE Programs in good faith
and in a manner that is reasonably calculated to achieve the County's diversion
mandate under the ACT.

2.6.2 District shall design and modify programs and/or rate structures as
needed to meet the overall goals and requirements of the ACT, as amended.
Specifically, District will implement each of the selected SRRE and HHWE Programs
that require imptementation by franchisor agencies and/or haulers. District will provide
local publicity and generate local interest in solid waste and diversion programs, provide
locations for activities such as compost workshops, determine any special needs that
the community may have in regards to solid waste pickup services, including recycling
and green waste and work with County staff to develop "reduce, reuse and recycle"
programs that will be effective in the Kensington community. District shall notify County
of the implementation of any "reduce, reuse, recycle" programs required for the
implementation of the SRRE or HHWE or overall compliance with the ACT. The SRRE
and HHWE Programs and other programs that must be implemented to comply with the
ACT shall not be reduced or eliminated by Bay View or District unless agreed upon in
advance in writing by County’s Conservation and Development Director.

2.6.3 If County considers District's implementation of one or more such
programs to be inadequate (as measured against the description of the program and its
anticipated impact on waste diversion), County may bring the matter to the attention of
the Coordinating Committee. If, thereafter, County continues to consider District's
implementation to be inadequate, County may notify District in writing specifying the
deficiency and proposing specific changes. If District does not implement the changes in
a reasonable time, County may independently arrange for the implementation of such
program changes and may require District to pay the costs thereof.

2.7 HOUSEHOLD HAZARDQOUS WASTE PROGRAM. District shall be
responsible for its pro rata share of costs incurred by County in implementing the
HHWE. In order to accomplish this, District will include in Bay View's rates, as a pass
through expense, the amount of County’s actual or projected HHWE costs for each
year. County will bill Bay View directly for the amount invoiced by the operator of the
West County Household Hazardous Waste Facility based on the actual number of
Kensington users. District shall require Bay View to mail the payment requested on
behalf of the operator to the County directly within 30 days of receiving County's billing.

2.8 FRANCHISE FEES. District shall include in the rates charged by Bay
View, a Franchise Fee in an amount determined by County, to pay for County expenses
and costs incurred in implementing the SRRE and HHWE, the Commercial Recycling
Programs and other costs incurred in connection with solid waste management and
diversion, including, but not limited to, costs associated with this MOU. Unless
otherwise directed by County, the Franchise Fee to be paid to County shall be 3% of
Bay View's gross receipts. County shall not increase the Franchise Fee above 3%
unless County's costs of administering solid waste and diversion programs, including
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but not limited to costs of implementing the SRRE, HHWE, and the Commercial
Recycling Programs, exceed the then applicable Franchise Fee. Any increase shall be
proportional to District’s share of the costs. If County's costs of administering solid
waste and diversion programs, including costs of implemanting the SRRE, HHWE and
the Commercial Recycling Programs, decreases, District may request a decrease in the
Franchise Fee. District shall have no duty to defend County in any suit challenging
County's Franchise Fee. County shall have no duty to defend District in any suit
chailenging the rates charged by Bay View,

2.9 FREE SERVICE FOR COUNTY. District shall provide solid waste
collection and disposal services at those County buildings within the District's
jurisdictionai boundaries {currently, the Library) designated by the Director of
Conservation and Devslopment from time to time, at no charge to County.

2.10 COUNTY AUTHORITY DISCRETION.

2.10.1 The ACT, other California statutes, and the California Constitution,
authorize, and/or require County to undertake a number of activities involving solid
waste handling and disposal. The ACT specifically empowers County to undertake
certain planning functions including the development of SRRE's, HHWE's and the
Countywide Integrated Waste Management Plan.

2.10.2 The Franchise Agreement provides for District control over the
location at which solid waste is disposed. District agrees to direct Bay View to transport
{or not transport) solid waste to specified landfills or solid waste handling facilities as
directed by County in the following circumstances:

a) County determines that the landfill currently being used is unpermitted,
is in violation of Its permits, or is otherwise out of compliance with federal
or state environmental laws, regulations or standards such that the
disposal of solid waste from Kensington creates a potential liability for
County, and so advises District, and other agencies in the unincorporated
area of Contra Costa County using such landfill, in writing;

b) County requires the ability to commit the solid waste from several
jurisdictions, including Kensington, to a particular landfill in order to secure
volume reductions on tipping fees charged at such landfill, and the tipping
fees for the aggregated waste stream are lower than those then paid by
the District at the landfill it is using;

¢} County determines that the sofid waste diversion goal required by
the ACT will not be met in the unincorporated area of Contra Costa
County, has made a diligent effort to implement the SRRE and HHWE
Programs and Commercial Recycling Programs which are the
responsibility of County, and has determined that it is necessary for an
overall Countywide effort which includes the use by its franchisees and



franchisor agencies in the unincorporated areas of materials recovery
facilities to secure the additional recycling needed to comply with the ACT,

2.10.3 If County determines that it is necessary for proper implementation
of the SRRE Program or HHWE Program, County may direct District to direct specified
recyclable materials, including green waste, collected within the District's boundaries to
be delivered to a particular purchaser of such material. County will not exercise its
discretion, as described in this paragraph, unless it has or will also direct similarly
situated recyclable materials collected in other County franchised areas.

ARTICLE 3; TERM AND TERMINATION

3.1 TERM. The term of this Amended MOU will commence on September 1,
2016, and expire on August 31, 2024, unless terminated sooner in accordance with

section 3.3.

3.2.  INCORPORATION, ANNEXATION. If any of the territory covered by this
Amended MOU is annexed to a municipal corporation or becomes incorporated, this
Amended MOU shall be terminated as to said territory upon the effective date of the
municipal corporation’s determination to franchise or otherwise regulate solid waste and
recycling in said territory. District shall promptly notify County of all completed
annexations and incorporation.

3.3 TERMINATION OF FRANCHISE AGREEMENT. This Amended MOU
shall automatically terminate one year after the termination of the Franchise Agreement
unless District enters a new Franchise Agreement that provides for the effective
implementation of the SRRE and HHWE no less effectively than as provided in Exhibit

A,

ARTICLE 4: INSURANCE INDEMNITY. FINES AND ALLOCATION OF LIABILITY

4.1 INSURANCE AND INDEMNITY. Neither County nor District, as a
condition of the execution of this Amended MOU, shall be required to provide direct
insurance coverage or protection to the other. Except as provided in section 4.2 (ACT
Requirements), neither County nor District is required to contractually indemnify the
other against damages to any person or property not a party to this Amended MOU.

4.2 ACT REQUIREMENTS. To the greatest authorized by law, District shall
indemnify County for any fines or penalties imposed on County by the State for failure to
property implement County's SRRE or HHWE, or the Commercial Recycling Programs,
where the failure is partly or wholly attributable to action or inaction by District. District's
share of any fines or penalties imposed on County for failure to properly implement
County's SRRE or HHWE shall be proportionate to the District’s share of responsibility
for failure to implement the SRRE and HHWE, as determined by the County in
accardance with Public Resources Code section 41821.2, subdivision (d). District's
indemnity obligation under this section 4.2 shall survive the expiration or termination of
this Amended MOU.




ARTICLE 5: GENERAL PROVISIONS

5.1  SEVERABILITY. The invalidation of any term, condition, or provision of
this Amended MOU as a result of a legal action brought Dy a person or entity not a party
to this Amended MOU shall not affect the validity or enforceability of the remaining
provisions. However, if one or more material provisions is affected, the Parties agree to
negotiate in good faith to reach agreement on revisions which preserve the substance

hersof.

5.2 ENTIRE AGREEMENT; MODIFICATION. This Amended MOU constitutes
the entire agreement between the Parties regarding the matters discussed herein and
supersedes the 1997 MOU and any other agreements, representations and
understandings of the Parties regarding the matters discussed herein. This Amended
MOU may be amended or modified only in a writing exscuted by the Parties.

5.3  ASSIGNMENT AND DELEGATION. Except as provided herein, neither
County nor District shall assign any rights nor delegate any obligations as provided
under this Amended MOU without written notice to and consent of the other Party to this
Amended MOU,

5.4  CALIFORNIA LAW. This Amended MOU, its interpretation and all work
performed thereunder, shall be governed by the laws of the State of California.

5.5 NOTICES.

5.5.1 All notices and communications deemed by either Party to be
necessary or desirable to be given to the other Party shall be in writing and may be
given by personal delivery to a representative of the Parties or by mailing the same
postage prepaid, addressed as follows:

If to District: Kensington Police Protection and Community
Services District
217 Arlington Avenue
Kensington, California 94707-1401
Attention: General Manager

If to County: Contra Costa County
Conservation and Development Department
30 Muir Road
Martinez, California 94553
Attention: Solid Waste Program Manager

Notices may also be transmitted electronically to the e-mail addresses designated by
the representatives of the Parties identified above. A notice provided by e-mail will be
deemed received by a Party upon delivery of a written acknowledgment of receipt by
that Party to the Party sending the notice.



5.5.2 The address to which mailings may be made may be changed from
time to time by notice mailed as described above. Any notice given by mail shall be
deemed given on the day after that on which it is deposited in the United States Mail as
provided above.

5.6 WAIVER. The waiver by either Party of any breach or violation of any of
the provisions of this Agreement shall not be deemed to be a waiver of any breach or
violation of any other provision nor of any subsequent breach or violation of the same or

any other provision.

5.7 ATTORNEY'S FEES. In the event of litigation between the Parties arising
hereunder, each Party shall be responsible for and shall pay its own litigation expenses,
including attorney's fees.

5.8 NO THIRD PARTY RIGHTS. This Amended MOU is not intended to and
does not benefit any third party. No third party shall have the right to bring suit to
enforce any of the provisions hereof.

County of Contra Costa

e

.2Chair, Board of Supervisors

j?_/% ;’Z’ 2.0 l‘?/

Kensington Police Protection and
Community Services District

By:/?%’h"" Sl A

/resfdent, BSard of Directors

Date:ﬁf)?a,ac,/v X}_ 2 OB Dat:

Attest: Attest: David Twa, Clerk of the Board of
Supervisors and County Administrator

=

Secretgry - Deputy

Approved as to Form: pproved as to Form:

-~

&

Legal Counsel . i é’fy A) ..

H:SclidWasteF ranchises\KPPCSDAmendedMOU .8.19.16.docx

By:
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Exhibit a

FRANCHISE AGREEMENT

FOR SOLID WASTE, RECYCLABLE MATERIALS, AND
ORGANIC MATERIALS COLLECTION SERVICES

BETWEEN

THE KENSINGTON POLICE PROTECTION AND
COMMUNITY SERVICE DISTRICT

AND
BAY VIEW REFUSE AND RECYCLING SERVICES, INC,

October 23, 2014
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FRANCHISE AGREEMENT FOR SOLID WASTE,
RECYCLABLE MATERIALS, AND ORGANIC MATERIALS
COLLECTION SERVICES

This Franchise Agreement for Solid Waste, Recyclable Materials, and Organic Materials Collection
Services {the "Agreement") is entered into on the day of 2014, by and
between the Kensington Police Protection and Community Service District, a political subdivision of the

State of Californla (hereinafter, “District”), and Bay View Refuse and Recycling, Inc. a California

corparation, {(hereinafter, the "Contractor”] (together, the "Parties”).

RECITALS

WHEREAS, the Legislature of the State of California, by enactment of the California ntegrated
Waste Management Act of 1989 ("AB 939") and subsequent modifications thareto, astablished a Sofid
Waste management pracess which requires cities and other local Jurisdictions to implement souree
reduction, reuse and Retycling programs as integrated waste management practices; and

WHEREAS, AB 933 authorizes and requires local agencies to make adequate provisions for Solld
Waste handling within thelir jurisdictions; and

WHEREAS, Section 40059 of the State Public Resources Code provides that the District may
determine aspects of Solid Waste handling which are of local cencern, incluging, but not limited to,
frequency of Celiection, means of Collection and Transportation, level of services, charges and fees and
nature, location, and extent of providing Solid Waste handling services and whether the services are to
be provided by means of partiafly exclusive or whofly exclusive Agreements, contracts, ticenses, permits
or otherwise; and

WHEREAS, the District is obligated to protect the public haalth and satety of the residents of the
District and arrangements by waste haulers for the Collection of Solid Waste should be made in a manner
consistent with the protection of public health and safety; and

WHEREAS, the District and the Contractor are mindful of the provisions of tha laws governing the
safe Collection, Transpori, Recycling, and Dispasal of Solid Waste, including AB 935, AB 341, and the
Resource Conservation and Recovery Act 42 U.5.C. 9601 et seq.; and

WHEREAS, the District’s Board of Directors determines and finds that the public interest, health,
safety and well being would be served if the Contractor performs these services for Residential and
Commercial Customers; and

WHEREAS, in accordance with Section 40059 of the State Public Resources Code, the District's
Board of Directors is empowered to enter into agreements with any Person or corporation and to
prescribe the terms and canditions of such agreements; and

WHEREAS, the District’s Board of Directors has selected Contractor based an its past provision of
Collection services to the District and has authorized the execution of this Agreement; and
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WHEREAS, neither the District nor Contractor could anticipate all of the possihis needs,

considerations, or eventualities that may arise during the Term of this Agreement and the Parties agree
that they will work together in a spirit of mutual cooperation to resolve any such issues as and when they

arise;

NOW THEREFORE, in consideration of the respective and mutua! covenants and promises herein,

and subject to all the terms and conditions hereof, the Parties agree as follows:

i

ARTICLE 1: GRANT AND ACCEPTANCE OF FRANCHISE

Grgnt and Limitations of Buciusive Franchize

By the signing of this Agreemens, the District grants to Contractor, and Contractor accepts, an exclusive
Franchise within the Franchise Area of the District. Subject to the limitations described in this Agreement
and Appiicable Law, the Franchise granted to Contractor shall be the exclusive right to Collect, Transport,
handle, Process, Recycle, and, Dispose of all Solid Waste, Recyclable Materials, and Organic Materials
generated by Residential Pramises and Commercial Premises in the District, as more particularly set out
in the scope of services describad in Article 4 of this Agreement and subject to the limitations described
below in Section 1.1.A and except where otherwisa preciuded by federal, State, and local laws and
regulations.

A, Limitations to Exclusivity, The award of this Agreement shall not preclude the categories of Solid
Waste, Racyclable Materials, and Organic Materials listed below from being delivered, Coltectad,
and Transported by others provided that nething in this Agreement is intended to, or shall b
consirued 1o, excuse any Person from obtaining any authorization from the District which is
otherwise reguired by law:

1.

Recyclable Materials. Other Persons shall maintain the right to accept donated Recyclable
Materials and to compensate the service recipient for Recyclable Materfals so long as there is
no net payment made by the service recipient to such other Person;

Self-Hauled Materials, A Commercial business Owner or resident may Dispose of or arrange
for Processing of Solid Waste, Recyclable Materials, Organic Materials, and C&D generated in
or on thelr own Premises using their own vehicles and equipment, and, with respect to a
Commercial business, its own employees in conformance with all Applicable Laws and
regulations, including the County’s mandatory subscription ordinance:

Donated Materiais. Any items which are donated by the Generator to youth, clvic, or
charitable crganizations;

Beverage Containers. Containers deliverad for Recycling under the California Beverage
Container Recycling and Litter Reduction Act, Section 14500, et seq. California Public
Resources Code;

Materials Removed by Customer’s Contractor as Incidental Pact of Services. Solid Waste,
Recyclable Materials, Green Waste, and/or C&D removed from 3 Premises by a contractor
(e.g., gardener, fandscaper, tree-trimming service, construction contractor, Residential clean-

October 23, 2014 -5- Kensington/Bay View

Franchise Agreement



73
74
75

76
77

78
79

80

81
82

83
84

85
86
87
88
ag
a0
g1

92
a3
94
95
96
97
98
95
100
101

102

103

104

105

106
107
108

out service), using fts own employees, vehicles and equipment as an incidental part of the
service being performed and such contractor Js providing a service which is not included In
the scope of this Agreement;

6. Animal, Grease Waste, and Used Cooking Oil. Animai waste and remains from slaughterhouyse
or butcher shops, grease, or used cooking oif;

7. Sewage Treatment By-Product. By-products of sewage treatment, including sludge, sludge
ash, grit, and screenings;

8. Excluded Waste, Excluded Waste regardless of its source;

9, Materials Generated hy Cemetery and Schoal. Materials generated by Sunset Cemetery or
the Kensingtan Elementary Schoal.

10.  Materials Generated by State, County, and Federal Facilities, Materials generated by State,
County, and federal facilities located in the District.

Contractor acknowledges and agrees that the District may permit other Persons besides the Contractor
to Collect any and all types of materials excluded from the scope of this Franchise, as set farth above,
without seeking or obtaining approval of Contractor. Contractor shall be responsible for enforcing the
exclusive nature of this Franchise. District shall tooperate with Contractor in such efforts but shali not be
required to initiate or participate in litigation at its expense to do so. From and after September 1, 2015,
Contractor shall reimburse District for litigation axpenses incurred by District in defending the exclusive
nature of the Franchise granted by this Agreement.

This Agreement snd scope of this Franchise shall be interpreted to be consistent with Applicable Law, now
and during the Term of the Agreement, If future judicial interpretations of current faw or new laws,
regulations, or judicial interpretations limit the ability of the District to lawfully contract for the scope of
services in the manner and consistent with all provisions as specifically set forth herain, Contractor agrees
that the scope of the Agreement will be limited to those services and materials which may be lawfully
included herein and that the District shall not be responsible for any lost profits or losses claimed by
Contractor to arise out of fimitations to the scope or provisions of the Agreement set forth herein. in such
anevent, it shali be the responsibility of Contractor to minimize the financial impact of such future judicial
Interpretations or new laws and the Contractor may meet and confer with the District and may petition
for a Rate adjustment pursuant to Section 9.3,

ARTICLE 2: REPRESENTATIONS AND WARRANTIES
OF THE PARTIES

2.1 Represeniations angd Warrsniies
The Partles, by acceptance of this Agreement, represent and warrant that:

A.  Existence and Powers, The Parties are duly organized and validly existing under the laws of the
State of California, with full legal right, power, and authority to enter into and perform their
obligations under this Agreement.
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Due Autherization and Binding Obligation. The Parties have duly authorized the execution angd
delivery of this Agreement. This Agreement has heen duly executed and delivered and constitutas
the legal, valid, and binding obiigation of the Parties, enforceable against the Parties in accordance
with its terms, except insofar as such enfercement may be affected by bankruptcy, insolvency,
moratorium, and other laws affecting creditors’ rights generally,

Mo Conflict. Neither the execution, nor the performance by the Parties of thair obligations under
this Agreement: {1) conflicts with, violates, or results in a breach of any law or governmental
regulations applicable to either Party: or, (2) conflicts with, viclates, or results in a breach of any
term or condition of any judgmant, decree, franchise, sgreement (including, without limitation, the
certificate of incorporation of the Contracter), orinstrument to which the Contractor or any Affiliate
is a party or by which the Contractor or any Affiliate or any of their properties or assets are bound,
or constitutes a default under any such judgment, decree, agreement, or instrument. The Parties
have read and are aware of the provisions of Sectlon 1090 et seq. and Section 87100 et seq. of the
California Government Code relating to conflicts of interest for public officers and employees.
Contractor represents it is unaware of any financial or aconomic interest of any public officer or
amployee of the District refating to this Agreement.

No Litigation. There Is ne action, sult, or other proceeding as of the Agreement Date, at law or in
equity, before or by eny court or Bovernmental authority, pending, or to the Parties’ hest
knowledge, threatened against either Party which is likely to result in an unfavorable declsion,
ruling, or finding which would materlally and adversely affect the validity or enforceability of this
Agreement ar any such agreement or instrument entered into by either Party in connection with
the transactions contempiated hereby, or which would materially and adversely affact the
performance by that Party of its obligations hereunder or by the Contractor under any such other
agreement or instrument.

Ne Legal Prohibition, The Parties have no knowledge of any Appiicable Law in effect on the
Agreement Date which would prohibit the performance by either Party of this Agreement and the
transactions contemplated hereby.

Contractor's Statements. The Contractor's proposal and any gther supplementary information
submltied to the District, which the District has reiied on in awarding and entering this Agreement,
do not: (i) contain any untrue statement of a material fact, or {ii) omit to state a material fact that
s necessary in order to make the statements made, in light of the circumstances in which they were
made, not misleading.

Contractor's Investigation. Contractor has made an independent investigation (satisfactory to it)
of the conditions and circumstances surrounding the Agreement and the work to he performed
hereunder. Contractor has taken such matters into consideratian in entering this Agreement to
provide services in exchange for the compensation provided for under the terms of this Agreement,

Ability to Perform. Contractor possesses the business, professional, and technical expertise to
manage, Collect, Transport, Transfer, and Dispose cf the Solid Waste and to manage, Collact,
Transport, Transfer (if applicable), Process Recyclable Materials and Organic Materials: and
Contractor possesses the equipment, facility, and employee rasources required to perform this
Agreemeant,
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I Voluntary Use of Approved Facilities. The Contractor, without constraint and as a free-market
business decision in accepting this Agreement, agrees to use Approved Disposal Facilities for the
purposes of Disposing of all Solid Waste Collectad in the District. In the same arrangement, the
Contractor agrees to use an Approved Recyciable Materials Processing Facility and an Approved
Organics Materials Processing Facility for Processing of all Recyclable Materials and Organics
Materials, respectively, Collected in the District and 1o use an Approved Transfer Facllity (if nead ed)
for the purpose of Transferring Solid Waste, Recyclable Materials, and/or Organic Materials, Such
decision by Contractor in no way constitutes a restraint of trade notwithstanding any Change in Law
regarding flow control limitations or any definition thereof,

ARTICLE 3: TERM OF AGREEMENT

3.3 Term of Agraamant

The Term of this Agreement is fram the Cornmencement Date of September 1, 2015 through August 31,
2023 and shall continue in full force during that period, unless terminated earlier pursuant to this
Agreement,

ARTICLE 4: COLLECTION SERVICES

Contractor shall perferm the services dascribed in this Article 4. This Article 4 describes the requirements
for the services to be provided including the types and sizes of Containers to be servicad by Contractor,
available Service Levels and frequencies, acceptable and prohibited materials, and any additional services
to be provided by Contractor to Customers who subserite to that program. Failure to specificaly require
an act necessary to perform the service does net relieve Contractor of its obligation to perform such act,

4.4, Residentia! Bervices

Contractor shall provide the services described in this Section 4.1 to any Residential Customer within tha
District who subscribes with Cantractor for such service.

A.  Solid Waste Collection. Contractor shall Collect Salid Waste in Customer-provided containers one
(1) time per waek from Residential Customers and Transport alf Solid Waste to an Approved
Disposal Facility for Disposal,

Contalners: 20-, 32-, 40-, 45- gallon (or similar sizes) Containers to be provided by
Customer,

Servica Fraquency: One (1) time par week

Service Location: Back-yard or Curbside service at Customer’s optign

Acceptable Materials:  Solid Waste

Additional Service: On Customer’s regularly scheduled Collaction day, Contractor shall

Collact additional Solid Waste Containers (bevond the Customear's regular
Service Level) and shall charge Customer for the extra pick-up at the
District-approved Rate,
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Upon request, Contractor shall provide Customers extra pick-up on a day
other than the Customer's regularly scheduled Coliection day and shall
charge the Customer at the District-approved Rate.

Recyclable Materials Collection. Contractor shail Coltect Single Stream Recyclable Materials in
Customer-provided Containers one (1) time avery week from Residential Customers and Transport
all Single Stream Recyclable Matarials to an Appreved Recyclable Matearials Processing Facility far
Processing. Contractor shall provide weekly Single Stream Recyclable Materlal Collection services at
no charge tc Customers subscribing to Solid Waste Collection service.

Containers: Customer-provided containers including, but not limited to, buckats,
baskets, milk crates, carts

Service Frequency: One (1) time per week on the same day as Solid Waste Collection

Service Location: Curbside

Acceptable Materials:  Single Stream Recyclable Materials

Additional Service: None

Other Regquirements: On each Customer's regularly schaduled Collaction day, Contractor shall
Collect an unlimited quantity of Single Stream Recyclable Materials from
the Residential Customer,

Green Waste Caollection. Contractor shall Collect Green Waste two times every month fram
Residential Customers and Transport all Green Waste to an Approved Organics Processing Facility
for Processing. Contractor shall collect Green Wasta that is bundled, tied, or placed in cusiomer-
provided boxes or containers. Contractor shall not collect Green Waste in plastic bags.

Containers: Customer-provided baxes ar containers {or no contalner if Custamar
bundles or ties materials)

Service Frequency: Two (2) times every month on the same day as Solid Waste Collection

Service Location: Curbside

Accaptable Materials:  Green Waste

Addltional Service: None

Other Requirements:  On each Customer’s every other regularly scheduled Collection day,
Contractor shall Caltect an ualimltad quantity of Green Waste from the
Residential Custamer.

Option for Food Scraps Collection. At any time during the Term of this Agraement, the District shalf
have the sole aption to require that Contractor implement a Food Scraps Coflection program for
Residential and/or Commaercial Customers within the District. In the event that the District directs
Contractor to implement such a program, the District shall pravide Contractor with one hundred
eighty (180) days advanced notice and shali, prior to the implementation of such program, approve
an adjustment to Ratas, if warranted. Such change shall be handled as a District-directed change in
5¢ope pursuant to Sections 4.8 and 6.3,

Cormmsreis) Sorvices

Contractor shall provide the services described in this Section 4.2 to any Commearcial Customer within tha
District who subscribes with Contractor for such service.
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Solid Waste Collection, Contractor shall Collect Solid Waste in Contractor-provided or Customer-
provided Containers not less than one (1} time per week from Commercial Customers and Transport
all Selid Waste to an Approved Disposal Facility for Disposal.

Container Sizas: 32- and 45-gallon Contalners provided by Customers
1-and 2-cubic-yard Bins to be provided by Customer or Contractor upon
Customer’s request. If Contractor provides Bin upon Customer request,
Contractor may charge Customer a District-approved Rate for Bin rental,
Drop Boxes provided by Contractor upon Customer request

Service Frequency: Up to five (5) times per week but not less than one (1) time per week, as
requested by Customer
Service Location: Curbside or other Customer-selected service location mutually agreed to

between Customer and Contractor.
Acceptable Materials:  Solid Waste

Additlonal Service: Contractor shail provide a Bin exchange to any Commercial Customer for
cleaning and maintenance one (1) time each year, upen Customer
request,

Other Requirements: Contractor shall establish a minimum Service Level of thirty (35) gallons
per dwelfing unit per week for Multi-Family Customers.

Recyclable Materials Collection. Contractor shall Collect Single Stream Recyclable Materials in
Customer-pravided or Contractor-provided Containers not less than one (1} time every week from
Commercial Customers and Transport all Single Stream Recyclable Materials to an Approved
Recyclable Materials Processing Facility for Processing, Contractor shall provide service up to five
(5) times per week upon Customer's request, at no charge to Customers subscribing to Solid Waste
Collection service.

Containars; Containers, Carts, Drop Boxes

Contalner Sizes: 32- and £5-/68-gallon Carts {or similar size} provided by Contractor; or
Customer-provided Contalner
Drop Boxes provided by Contractor upen Customer request

Service Frequency: Up to five (5] times per week but net less than one (1) time every week,
as requested by Customer
Service Locatfon: Curbside or ather Customer-selected service location mutually agreed to

between Customer and Contractor
Acceptable Matsrials:  Single Stream Recyclable Materials
Additional Service: None

Green Waste Collection. Contractor shail Collect Green Waste two times every month from
Commercial Customers that subscribe to service and shall Transport all Green Waste to an Approved
Organics Processing Facility for Processing. Contractor shall Cailect Green Waste that Is bundled,
tied, or placed in boxes or Containers. Contractoar shalt

Containers; Customer-provided boxes or Containers (or no Container if Customer
bundies or ties materials)

Service Frequency: Two {2) times every month

Service Location: Curbside or other Customer-selected service location mutually agreed

to between Customer and Contractor
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Acceptable Materials:  Green Waste

Additional Service: Restaurants may subscrihe to wet or dry Collection service depending on
the type of materiais ganerated and Contractor shall charge Customer for
such service at District-approved Rates

Other Requirements: None

Extra Pick-Ups and Overage Collection. Upon Customer request and to accommodate periodic
additional service needs, Contractor shall provide Collection service at a greater frequency than the
Customer’s regular Service Level and Contractor may charge the District-approved Rate for the
higher Service Level.

On regularly scheduled Collection days, Contractar shall Collact excess Solid Waste (“overages”)
Customer has placed for Collection beyond Customer’s regular Service Level if Customer has
requested Collection of such overages and has agreed to pay an extra cost for such service, Insuch
case, Contractor shall Collect the overages and charge Customer at the District-approved Rate. if
Customer has not arranged for overage Collection and places excess Salid Wasta out for Cellection,
Contractor shall not Collect the Sclid Waste and shall inform Customer of its reason for non-
Cellection. For the purpose of this Agreement, two bags of overages shall be considarad equivalent
to one 30-/32-gallon container,

Locking Containers. Contractor shall provide Commaercial Bins that may be secured with a lock. At
Customer's optlon, Customer may secure its Container with a lock. In such case, Customer shall
provide Cantractor a key to the lock and Contractor shall lack and unlock the Container at ng
additional charge to the Customer at time of Collection. Contractor shall lock the Container
following the pravision of Collection service.

Option for Food Scraps Collection. Pursuant to Section 4.1.0, District reserves the right to require
implementation of Foad Scraps Collection services for Commercial Premises,

Coliprtion Service Uperating Revulrernants

Regular Coflection Hours. The Contractor shall provide Collecticns from any Premises on any
weekday (except Saturdays and Sundays) between the hours of 6:00 a.m. and 6:00 p.m. provided,
however, that the District may, at its sole discretion, change the Collection time as required by the
needs of the Customers or the Contractor, Collections on Saturdays rmay be performed between
the hours of 6:00 a.m. and 6:00 p.m. if special service is requested or following a lagal holiday
{pursuant to Section 4.3.D),

Emergency Service. Collection of Solid Waste necessitated by an emergency, which the District
General Manager determines threatens the public health and safety within the District, will be mada
by the Contractor at the direction of the District General Manager. Such Emergency Services may
be required outside of the regular Collection hours and schedule. If the District requests the
Contractor to provide Emergency Services, the Contractor shall use the Contractor's good faith best
efforts to respond to such a request. The District shall reimburse the Contractor for all actual,
documented and reasonahle additional costs incurred in order to comply with the provisions of this
Section.
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Noise Levels. The Contractor shall perform Collection services In a marner that minimizes the hoise
resulting from its equipment and personnel and shall ensure that itis In compliance with Applicable
Law,

Holidays. Collaction of Salid Waste, Recyclabie Materials, and Green Waste shall not be refiuired on
the following legal holidays: New Year's Day, Independence Day, Thanksgiving Day and €hristmas
Day, except in case of emergency or as otherwise required by the District General Manager,
Whenever a regular Coliection falls on such a holiday, the Collection shall be made on the following
working day, and Collections throughout the District Franchise Area shall become current within
one {1) week thereafter. Written notice of this policy {via bills, emails, or through other means
approved by the District General Manager) shall be provided to Customers preferably no more than
thirty (30) days prior to such aiternative servics day. Collection shall not be rescheduled when the
holiday falls on & Saturday or Sunday, unless otherwise agread to by the District and the Contractor.

Preservation of Public Health and Safety. The Contractor shall at ali times operate in such a manner
as 1o protect the pubiic health and safety. The Contractor agrees to establish procedures and
educate its employees as to such procedures regarding proper methods for the protection of the
general public, Including, but not limited to, arranging for the proper and legal Disposal of hazardous
substances encountered during its performance under this Agreement,

Litter Prevention. Contractor shall, at alt times, take reasonable measuras to keep the roads and
streets in the District free from litter from the eperations of its Operating Assats.

Coliection Day Changes. If Contractor desires to modify Residential Customer(sy regularly schedyle
day(s) of Collection, Contractor shall present a request for such change to the District General
Manager for review and approval, Such request shall identify the reason for such change, the
number of impacted Customers, and the addresses of impacted Customers. Following District
General Manager approval, Contractor shall provide each Customer with notice of the change In its
regutarly scheduled Collection day, and such notice shall be provided one to two weeks prior to the
effective date of the change. )

Doy Service

1%

s

General Pick-Up Collection Services. Contractor shall provide one “general pick-up” Collaction
service to Residential Customers including Multi-Family Customers who are otherwlse sarved 3¢
Commercial Customers, once per year in September. Customers may set cut up to one and a half
{1.5) cubic yards of excess Solid Waste and Recyclable Materials that is bundled, tied, or bhagged.
Contractor shalf Collact such materials and Tra nsport the materials to an Approved Disposal Facility
or Approved Recyclable Materials Processing Facifity.

Containers: Not applicable

Service Level: Up to one and a half {1.5) cubic yards of Solid Waste and/or Recyciabla
Materials

Service Frequency: Once (1) per year per Customer in September

Service Location: Curbside

Acceptable Materials:  Solid Waste, Recyclable Materials provided that any single item is lags
than two hundred {200} pounds in weight
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Additional Service! Contractor shall Callect additions! items that exceed the above descrihed
service level, as requested by Customer, and may charge the District.
approved Rate for such sarvice. '

Cortractor shall provide additional gereral pick-up Collection events for
a Customer beyond the one event in Seplember, as requested by
Custorner, and may charge the District-approved Rate for such service.
'n such case, the Contractar shail provide the service to the Customer
within five (5) Business Days of the Customer's requested service date, as
mutually agreed upon by the Customer and Contractor,

District and County Facillties Contractor shall Collect Solid Waste, Racyclable Materials, and Green
Waste from District and County facliities in the Franchise Area in the same manner as those sarvices
are provided to Commercial Customers. Contractor shall pravide service to the District and County
facflities listed below as well as any future facilities owned and operated by the District without
charge to the District.

District Head(uarters, 217 Arlingtor Ave: Two Solid Waste Containars nar week

District Community Center at 59 Ariington Ave: One 1.5 yard Solid Waste Contalner per week
County’s Kensington Library, 61 Arlington Ave

Public litter and recycling cans in the District

District Special Events, Contractor shail provide Solid Waste and Recyclable Materials Collection
services to District-sponsared public events held within the District to include, at a minimum,
Containers for the Collection of both Solid Waste and Recyclable Materials. Contractor shaj| provide
these services at nc cost to the District or Customers,

Community Clean-Up Events. Contractor shall deliver and make Collection of up to three {3) 20-
cubic-yard Orop Boxes per year to the District for Collection of Solid Waste, Recyclabla Materials or
Green Waste from one or more tommunity events. The District shall select the events and inform
the Contractor of the dates and times the Drep Box({es) shall be delivered and Collacted.

Christmas Trees. The Contractor shail Collect all Christmas trees placed Curbside by Residentia!
Premises on any day of the year provided that the tree s unflocked, withouta stand, and is prepared

in the same manner as that described for Green Waste in Section 4.1.C. This service is free of any -

additional charge to any Customer.

Spectal Services. The Cantractor shal! have the right, but not the obligation, to provide additiong]
Special Services requasted by any Customer which are directly related or ancillary to any of the
other Coflection services authorized hereunder. The rature and terms of any such Special Services
shall be negotiated with the Customer and co mpensation therafare shall be paid by the requesting
Customer. In the event that Customer and Contractor cannot agree an a Rate, the Contractor shall
provide the District with information supporting the Rate proposed by the Contractor. Upon receipt
and review of such information, the District may set the Rate, which shall become binding on the
Contractor.

Collection of illegally Dumped Materials. Within the Franchise Area, Contractor shall, without
charge to the District or Customers, Collect materials that have been illegally dumped in public
roadways or aileys, at locations and in sizes requested by District General Manager; provided that
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Contractor shall not be obligated to Coliect more than three {3) cubic yards per event of non-
Flazardous Waste. Contractor shall perform such Collections when observed by Contractor's
personnel or within one {1) Business Day of request by Districz.

Contractor shall deliver such iltegally dumpad waste to an Approved Disposal Facility at no
additional charge to the District.

4.5 Standord of Parformance

S

Contractor shall at all times comply with Applicable Laws and provide sarvices in a manner that is safe to
the pubiic and the Coantractor's employees. Except to the extent that a higher performance standard is
specified in this Agreement, Contractor shail parform services in accordance with Solid Waste, Recyclable
Materials, and Organic Materials management practices common to California.

A. Clean Up and Avolding Damage to Property. The Contractor shall use dye care to prevent fittering,
spills, or leaks of material placed for Collaction, If any matarials are littered, spilled, or leaked during
Collection or Transportation, the Contractor shall clean up all material before leaving the site, The
Contractor shall close alf gates after making Coliactions and shall not to darnage to or trespass Lupon
private or public property,

B.  Hazardous Waste. The Contractor acknowledges its obligation to arrange for the Disposal of
Hazardous Waste that inadvertently comes into its possession ar control. The Contractor agrees to
establish all reasonable practices for the screening and elimination of Hazardous Waste from the
waste stream inciuding, but not limited to, the training of perscnnel and the revision of such
practices as necessary to reflact prudent waste screening considered to be good practice in the Solid
Waste Collection and Disposal industry at the time.

if the Contractor finds what reasonably appears to ba discarded Hazardous Waste or Heusehold
Hazardous Waste at a Deslgnated Coliection Location, the Contractor, in addition to the procedure
outlined in the previous paragraph, shall either:

1. Motify the Owner or Generatar, if such can be determined, that the Centractor rmay not
lawfully Coltect such materiaf and feave a tag specifying the nearest location available for
appropriate Disposal or Processing of such material; or,

2. Follow such other procedure as the District General Manager shall approve.

In the event of a threat to the public health and safety, the Contractar shall immediataly contact
the local fire department. The Contractor shall notify the District General Manager of such incident
within one (1) day.

€.  Employess

1. Conduct and Uniform. The Contractor shall take all steps necessary to ensure that its
employees performing Collection services conduct themselves in a safe, proper, and
waorkmanlike manner, and that they work as guletly as possibfe. All such employees shalt at
all times of employment be dressed in uniforms with suitable identification.
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4. Driver Qualifications. All drivers must have in effect a valid license, of the appropriate class,
issued by the California Department of Motor Vehicles. Contractor shall use the Class i
California Department of Motor Vehiclas employer “Pull Notice Programi” to monitor Its
drivers for safety.

3. Safety Training. Contractor shall provide suitable operational and safety training for all of its
employees who operate Collecticn Vehicles or equipment. Contractor shall train jts
employees involved in Collection to identify, and not to Collect, Excluded Waste. Upon the
District General Manager's request, Contractor shail provide a copy of its safety policy and
safety training program, the name of its safety officer, and the frequency of its trainings.

Improper Loading of Containers. The Contractor may decline to Collect any Solid Waste, Recyclable
Materials, and/or Grganic Materials that have been left for Collection in any manner which would
prohibit i#s safe Collection.

Retord of Non-Coilection. When any Solid Waste, Recyclable Materials, and/or Organic Materials
placed for Collection are not Collected by the Contractor, the Contractor shall leave a tag listing the
reasons for such non-Collection and a telephone number where the Customer may contact the
Contractor. This information shall either be in writing or by means of a checked box on a form, The
Contractor shalt maintain, at its place of business, a log book listing all such cireumstances in which
Colfection is denied. The log book shali contain the names and/or addresses of the Collection
Premisesinvolved, the date of such tagging, the reason for non-Collection, and the date and manner
of disposition of each case. The log book shall be kept so that it may be conveniently inspected by
the District General Manager upon request. The log relating to any particular tagging shall he
retained for a period of one (1) year following such tagging. As an alternative to non-Collection,
where the basis for the non-Collection notice is not resolved by the Customer and where
photographic evidence is provided by the Contractor, Contractor may complete the Collaction and
charge the Customner at the District-approved Rate for an "extra can or hag of Solid Waste,”

- equivalent to the Customer’s Container size to compensate it for the costs of extra pickups and/or

sorting of materials.

Fees and Gratuities. The Contractor shalf not, nor shall it permit any agent, employee, or
Subcontractor employed by it, to accept, request, solicit, or demand, sither diractly or indirectly,
any compensation for the Collection of Solid Waste, Recyclable Materials, and/or Organic Materials

-or other Franchise Services, except such compensation as is specifically provided for harein as

approved by the District,

Compliance with Applicable Law. The Contractor shall comply with all Applicable Law rafating to
any aspect of the Collection Services or this Agreement, shall obtain and maintain all lega
entitlemants required for the Operating Assets and the Collection Services, shall comply with ail
valid acts, rules, regulations, orders, and directions of any Governmental Body applicable to the
Operating Assets and the Franchise Services provided hereunder, and shall pay all taxes in
connection therewith.

Taxes and Utility Charges. The Contractor shall pay all taxes lawfully levied or assessed upen or in
respect of the Operating Assets or the Franchise Services, or upon any part thereof or upen any
revenues of the Contractor there from, and shall provide and pay the cost of all utilities necessary
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for the operation of the Cperating Assets and the pravision of the Franchise Services, when the
same shall become due.

4.8 Colection Locations

A.  General. The Contractor shall he responsible for the Collection of all Solid Waste, Recyclable
Materials, and/or Qrganic Materials placed for Collection in 3 legai manner. The Contractor shall
immediately notify the District General Manager of any condition at or near any Designated
Collection Location which creates a safety hazard or accessibility problem, Upon authorization by
tha District General Manager, the Contractor shall discantinue Collection for any such location until
the safaty hazard or accessibility problem is corrected. Contractor may charge for the “Extra Pick-
up” at District-approved Rate(s) for such service in the event that its Collection vehicie is requirad
to return to the service location to complate Collection due to a safety hazard or access restriction
caused by the Customer and documentad with photographic evidence.

B.  Enclosures. Where the Collection Location is within an enclosure constructed pursuant to the
requirements of any public ggency having Jurisdiction over tha design, constructioh, and location of
such enclosures, the Contractor shall be responsible for the removal and replacement of alf
Contalners placed therzin. The Contractor shall use sufficient care in the handling of such Containers
50 as to prevent anv damage to the enclasure, the enclosure doors, and adjacent facilities or
improvements. The Contractor shall promptly repair at its own expense any such enclosure oy
adjacent facilities or improvements damaged by the Contractor. The District General Manager shal|
resolve any disputes relating to such damage, and the Contractor agrees to abide by such decision.

4.7 Other Wasties

The Parties acknowledge that this Agreement is granted only with respect to the Franchise Services
described hereinand does notinciude the Collection, Tra nsportatton, Processing, or Disposal of Hazardous
Waste, Medical Waste, and Liquid Waste, Ifthe Contractor elacts to provide any such services with respect
te Hazardous Waste, infectious Waste, or any other waste regulated by the Department of Toxic
Substances Cantrol, such services shall ba performed by a separate legal entity separately insured and
liable, and according to Applicable Law. The Parties further acknowledge that the provision by the
Contractor of any services not specifically included within the Agreement are exciuded from the
protection of this Agreement and may be the subject of competition amaong any and zll legally authorfzed
haulers,

4.8 Changes In Svope of Franchise Services
The District may modify the scope of servicas performed by the Contractor pursuant to this Agreement.

The District shall provide written notice of any requested modification to the scope of services provided
by Contractor pursuant to this Agreement, and the Contractor shall provide the District with any
infarmation requested by the District In connection with the proposed changes. The Contractor shalj,
within sixty (60) days after receipt of such notice by the District, respond to the District's order, The
Contractor may seak additional compensaticn in the event the scope of servicas is modified in accordance
with this Section 4.8. The need for and amount of additional compensation shall ke calculated following
a change in scope Rate raview pursuant to Section 9.3,
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4.8 Biliing

Contracter shall bill aill Customers and be solely responsible for collecting billings at Rates set in
accordance with Article 9. Billing shall be performed on the basis of services rendered and this Agreernent
shall create no obligation on the part of any Person on the sole basis of the ownership of property.
Contractar shall bill Customers three {3) times per year scheduled (in September, January, and May) in
such a manner that Customers’ receive # hiil every four {4) months. The format and contant of the bills
shall be subject te District General Manager review and approval.

A, Payment Methods and Location. Contractor shall prepare and mail bills to, and collect paymeant
from Custormers who decling to use such internet-based billing system. Contractor shall allow for
Customers to pay by check or money order,

8.  Billing Records. Contractor shall maintain coples of all biilings and recaipts, each in chronologicaf
ordar, for the Term of this Agreement, for inspection and verification by the District General
Manager at any reasonable time but in no case more than thirty {30j calendar days after receiving
a reguest to do so.

C.  Responsible Partigs. For the purposes of determining the parties ultimately responsible for the
purposes of billing, the Customer shall be determined to be the Owner of the property. The only
exceptions shall be for Single-Unit Dwellings or single businesses on a tax parcel where the tepant
or occupant of that property, rather than the Owner, subscribes to service.,

D.  Bad Debt & Cotlections Procedures. Contractor shall be responsible for collaction of payment from
Customers with past due accounts (“bad debt”). Contractor shall make reasonable efforts to obtain
payment from delinquent accounts through issuance of late payment notices, telephene requests
for payments, and assistance from collection agencies, '

Bills shali become due and payable three and one-half {3.5 months) after mailing {e.g., bills mailed
on September 1 shalfl be due and payable on Dacember 15). Inthe event that any account becomes
more than forty-five (45} calendar days past due, Contractor shall rotify such Customer of the
delinquency via written correspondence and telephone contact,

4,46 Public Awaranass

The Contractor agrees, at its own expense, 1o Prepare and send or defiver to Customers an annual service
information brochure providing a description of Collection servica offering, including, but not limited to,
Rates, Collection service options, set-out requiremants, payment options, discounts {if any), days of
Collection, service level and inquiry/cornplaint procedures, incfuding the name, address ang local
teiephone number of Contracter and the name, address and telephone number of the District General
Manager. In addition, Contractor shall provide additional infarmation to Customers at least twice annually
on such topics as proper Household Hazardous Waste Disposal, Solid Waste reduction and Recycling, or
such other relevant topics. Ali pubtic ecucation and outreach materials are subject to review and approval
of the District General Manager prior to release or distribution to Customer and/or the public.

To the extent reasonably possibie, the Contractor shall accommodate the inclusion of any District-directed
irformation on its regular billing statements upan the request of the District General Manager without
cost to the District. If the District requests the distribution of infarmaticn an a topic in a form that cannot
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be printed or included with the Contractor's regular bill, the District and Contractor will share in the cost
of printing and distribution,

433 Transition to Mext Contractor at &nd of Agreamsnt

Contractor will take direction from the District and cooperate with the subsequent contractor to assist in
a timely and orderly transition of services from Contractor to subsequent contractor. In respanse to the
District’s direction, Contractor shall provide then-current route fists in an electronic format, which Identify
each Customer on the route, its service fevel {number of Containers, Container sizes, frequency of
Coliection, -scheduled Collection day), and any special Collection notes, and detailed then-current
Customer account and billing information, Contractor may, but shall not be obliged to, sall Collection
vehicles, equipment, or facilities to the next coniractor.

GEE Dwnership of Materials

Once Solid Waste, Recyclable Materials, and Organic Materials are placed in Containers and at the
Collection locatlan, ownership and the right to possession of such materials shall iransfer directiy from
the Generator to Contractor. Once Solid Waste, Recyclable Materials, and Grganic Matarials are
depaosited by Contractor at an Approved Facllity, such materials shall become the property of the owner
or cperator of the facility,

£.13 Annsxabion and Change of Franchise Ares Bounderies

Contractor realizes that the public agency toundaries may be altered by virtue of actions taken by the
Contra Costa County Local Agency Formation Cornmissicn {LAFCO). Contractor agrees that shouyld a
municipat corporation lawfully annex territory which is within the Franchise Area, District may make such

necessitated by such Local Agency Formation Commission actions and that it shall have no right or claim
to damages or other relief against the District or County for such alterations to the Franchise Area.
However, nothing herein is intended to abrogate Centractor's rights under Public Resources Code Section
49520 or any successor or simiiar statute,

ARTICLE 5: TRANSFER, PROCESSING, AND DISPOSAL

1 Approved Facilities

A Generail. The Contractor shali provide or arrange for Transfer {if appropriate) and Procassing of
Recyclable Materials and Organic Materials Collected in the Franchise Area and for Transfer (if
appropriate) and Disposal of Solid Waste Collacted in the Franchise Area, so long as such
arrangements are in full compliance with this Agreement and Applicable Law, Contractor may
engage a Subcontractor to pravida Transfer, Processing, and/or Disposal services provided that the
Subcontractor is approved by the District pursuant to Section 7.6.D. Contractor shall only deliver
Collected materials to facilities approved by the District and such Collected materials shall only he
Transferred, Processed, and Disposed of at facilities approved by the District. Contractor shall pay
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all costs assaciated with Transport, Transfer, Processing, and Disposal including per-Ton Tipping
Fees or gate fees charged for Transfer, Processing, and/or Disposal at Approved Facilities,
Contracter, or Its Subcontractor, shall keep all existing permits and approvals necessary for use of
Approved Facifities in full regulatory compliance,

B.  Recyclables Processing. The Contractor shall be responsible for Transfer (if appropriate) and
Processing of Recyclable Materials Coltected in the Franchise Area. Contractor shall Transpart
Cofiected Recyclable Materials to an Approved Recyclable Materials Processing Facility for
Processing.

C.  Organic Materials Pracessing. The Contractor shall be responsible for Processing of Organic
Materials Collected in the Franchise Area. Contractor shall Transport Collected Organic Materials
to an Approved Organic Materlals Processing Facility for Processing. Contractor shall arrange for
compaosting of the Organic Materials at an Approved Organic Materials Processing Facllity. It shall
not use or allow for Organic Materials to be used at a landfil! for alternative daily cover, alternative
intermediate cover, or ather “beneficial reuse purposes” at a land#l),

D.  Sclid Waste Disposal. The Contractor shal! Transport Solid Waste Coliected in the Franchise Area
to an Approved Transfer Facility and shall arrange for Transfer and Disposal of ali Solid Waste at an
Approved Disposal Facility. Contractor may directly Transport to and Dispase of Solid Waste at
Potrero Hiils Landfill in Suisun, CA {an Approved Disposal Facility} in lieu of Transporting Solid Waste
to an Approved Transfer Facility. Residue Materials from the Recyclable Materials and Organic
Materials Processing shall be Disposed of by Contractor, or owner/operator of Approved Recyciabla
Materials Processing Facifity and Approved Organic Materials Processing Facility, at a Disposal
Facllity selected by Contractor or the owner/operator of Approvad Recyctable Materials Processing
Facility or Approved Organic Materials Processing Facility.

E. Facility Recards. The Contractor shall keep and maintain such logs, records, manifest, bills of lading
or other documents as the District may deem to be necessary or appropriate to confirm compliance
with requirements of this Article and shali retain all weight slips or other call informatian provided
to the Contractor or Contractor's drivers by the owner or aperator of Apprevad Facilities.

F. Failure to Transpert to Approved Faclities, The Contractor's failure ta properly Transport, or cayse
to be Transportad, Solid Wasta, Recyclable Materials, and Organic Materials to Approved Fazilities
as described herein is an Event of Default as described in Section 11.1.A of this Agreement, unfess
the failure is the result of an Uncontrollable Circumstance or such material has been diverted by
means of alternative technology allowing AB 939 diversion credit to the District,

G.  Guaranteed Capacity. Contractor shall be solely responsible for selecting Approved Facilities with
sufficient capacity at such Facilities to Transfer, Process, and/or Disposal of all Solid Waste,
Recyclable Materials, and Organlc Materials Collacted by Contractor under this Agreement
throughout the Term of the Agreement. Contractor shall provide the District, upon request, with
documentation demonstrating the availa bility of such sufficient capacity at Approved Facilities for
all materials Collected by Contractor in the District throtighout the Term of this Agreement.
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Contractor shali be responsible for Processing or causing Processing of Recyclable Materials and Organie
Materials to recovery and market such materials. For all tontracts with Subcontractors entered into of
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renewed on or after the Agreement Date, Contractor agrees to require Subcontractors to guarantee that
Procassing wiil result in significant diversion of Recyclable Materials Collected from Disposal so that
Residual Waste from the Recyclable Materials that is less than ten percent {10%) by weight of the
Recyclable Materials Collected measured on an average monthiy basls. For all contracts with
Subcontractors entered into or renewed on or after the Agreement Date, Contractor agrees to require
Subcontractors to guarantze that Processing will resuit in significant diversion of Organic Materials
Collected from Dispesal so that Residual Waste from the Organic Materials that is less than one pergent
{1%) by weight of the Green Waste Collected maasured on an average monthly basis. The residual level
shall be calcufated as the monthly Tonnage of Processing Residual Waste divided by the tota) monthly

Tonnage of Recyclable Materials Collected or Organlc Materials Collected as appropriate.

Contractor shall markeat or arrange for marketing of all Recovered Materials from the Recyclable Materials
and Organic Materiafs Collected in the District, Contracter’s marketing strategy shali make reasonable
husiness efforts to promote the highest and bast tse of materials presented In the waste managemant
hierarchy established by AB 939. Where practical and cost-effective, the marketing strategy should
include use of local, regional, and domestic markets for Recyclable Materials and Organic Materials, With
the exception of the smali quantities of Residual Waste, Contractor shall not Dispose of Recyclable
Materials or Organic Materials, Contractor shall make available to the District General Manager any ang
all documentation of the final disposition of marketed Recyclable Materials and Organic Matarials as wel|
as certification that such materials have not bean Dispesad or incinerated,

Contractor shall not Dispose of Recyclable Materials, Organic Materlals, and C&D Collectad in the District,
However, if market conditions are stich that there are no purchasers and no users wilfing to accept such
Recovered Materials for reusas, Recycling, or Procassing without payment by Contractor, Contractor may
submit a written request to the District General Manager for authority not to Collect such materials while
such market conditions persist. if the District General Manager can make the findings specified in Articte
418-10.8 In the County Ordinance Code, and unless County otherwise directs, the District Genara}
Manager shall exempt such materiai{s} from Recycling on conditions he/she specifias,

5.3 Weighing and Record Requirements

Contractor shall ensure that all Solid Waste, Recyclable Materials, and Organic Materials are welghed
upon delivery to Approved Facilities, and all weight and related dalivery information {including date, time,
material type, route and truck number} (“Delivery Data") is recorded. Contractor shall provide District
with copies of the Delivery Data upon request, If Contractor, or its Subcontractor, record vehicle receiving
and unloading operations on video at Approved Facilities, Contractor shall make those videos available
for District review during the facility’s operating hours, Lpon reguest of the District,

5 Uistrict Right to Modify Faciiity Arrangemants

The District may order the Contractor to maodify or terminate its Transfer, Processing and/or Disposal
arrangements jf:

A, The District determines that such arrangemenits threaten public health or safety, ar

B.  The District determines that the District s not adequately protectad from liability for the activities
of the Transfer, Processing, or Disposal faciiity operaticns and entities, or
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C. The District determines that the diversion levels of the particuiar facility causes the District to be
out of compliance with AB 939, AR 341, or any other regulations regarding Solid Waste, Recyciable
Materials, and Organic Materials ma nagement, or the Contractor is Disposing of Recoverad
Materfals in a manner or volume which does not result in significant diversion cradit to the District.

in the event the District directs the Contractor to modify or tarminate Transfer, Processing, or Disposal
drrangements, the District acknowledges that the Contractor shall nonetheless be entitied ta recover,
through the Rates to be charged and authorizad to be imposed hereunder, the reasonable costs of the
Contractor incurred in implemeanting such Transfer, Processing, or Disposal arrangaments (determined in
accordance with generally accepted accounting principles).

EA Title to Rezovered Materials

As between the Parties, the Contractor has title to and liablitty far all Recovered Materials, and shay
indemnify, defend, and hold harmiess the District from any property damage, personal injury, or
consequential damages suffered by any Person from exposure to or as a result of Procassing any
Recovered Materials or subsequent product made from Recovered Materials based on any theory of
lfability. The Contractor shall prorptily notify the District of any claim by any Person arising out of the
marketing, Dispesal, or reuse of Recovered Materials.

ARTICLE 6: OPERATING ASSETS

6.1 Operating Assars
#

A.  Obligation to Provide, The Contractor shall acquire and maintain at its own cost and expense,
Operating Assets which in number, nature, and capacity shall be sufficient to enable the Contractor
to provide the Franchise Services In accordance with the terms hereof and such assets shall pe
subject to inspection by the District at any time.

B.  Vehicle and Equipment ldentification, The Contractor's name, phone number, and Vehicle or
equipment number shall be visibly displayed in letters not less than three (3) inches in height on
both sides of its Vehicles or other Collaction equipment used by the Contractor.

€. Vehicle Specifications, Maintenance, and Appearance. All Vehicles shall ba properly registered
with the Department of Motor Vehicles of the State of California, shall be properly insured, shail he
of a type approved by the District, shall be kept elean and in goad repair, and shall be centinuousty
maintained in a watertight condition. Vehicles used to Collect or Transport Solid Waste, Recyclable
Materfals, and Organic Materials shall be kept cavered at all times except when such material is
actually being loaded or unioaded, or when the Vehicles are moving along a Collection route in the
course of Collection. All Vehicles shali carry a broom, shovel, and operable fire extinguisher,
Collection Vehicles shall be washed at least once every seven {7} days and cleaned and painted as
required to maintain a clean appearance. All Vehiclas must ha made available for inspection upon
reasonable notice by the District General Manager.

D.  Splilage. Any cover or screen shall be so constructed and used that Solid Waste shal| not'blow, fall,
or leak aut of the Vehicle anto the street. In the event of a splll, feak, or loss of payicad during
transit, the Contractor shall immediately arrange for the clean-up and Transportation of the paylaad
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to the appropriate facility at the Cantractor's sole cost and expense, shall pay any resulting fines,
assessments, penalties, or damages resulting therefrom, and shall indemnify and hold harmiess the
District in accordance with the procedures provided in Section 10,1 hereof from al| loss-and-
expense resufting therefrom. Fajlure to clean-up may resuit in Liquidated Damages (Section 11.2)

E. Computer System Compatibility. The Contractor shall maintain records and data in an electronic
format compatibie with the versions of Micresoft Werd and Excel currently in use by the District at
any given time during the Term of this Agreement. The Centractor will, at its cost and expense, if
requested by the District General Manager, provide any reports or data required by this Agreement
via emall, on camputer disc, or through other electronic format. Raw or printed data may not be
submitted as a substitute to the Contractor's ohligation to provide various reporis under this
Agreement.

0.7 Dparation and Maintanancs of the Dperating Assets

The Contractor, at its cost and expense, shalf at all times: 1) operate the Operating Assets properly and in
a safe, sound, and economical manner; 2) maintain, preserve, and keep the Operating Assets in good
repair, working order, and condition; 3} staff the Cperating Assets with tha appropriate number of
licensed employees consistent with good management practice; and, 4} make a} necessary and proper
repairs, replacements, and renewals, so that at all times the aperation of the Operating Assets may be
properly and advantageously conductad, The Contractor shall maintain the safety of the Operating Assets
at a level consistent with Applicable Law, the Insurance Requirements, and orudent $olid Waste and
Recycling managament practices.

£.3 fontaingrs

A.  District Regulations, The District shall approve the number, type, size, and other specifie physica!
requlrements for Containers,

B.  Containers for Residential Customers. Residential Customers will supply and maintain all Solid
Waste, Recyclable Materials, and Green Waste Contalners required for the services provided under
this Agreement.

C.  Containers for Comraercial Custormers. The Contractar shall provide Commercial Customers with
Carts, Bins, or Drop Boxes for Solid Waste, Recyclable Materials, and Green Waste Collection as
needed for the Customer’s Service Level. Such Containers shall be provided as an Operating Asset
atits own cost and expense. Each Contractor-provided Container shall be watertight, identifiad with
the Contracter's name and phone number, equipped with heavy-duty casters, and equipped with
closeable and lockable lids. Pursuant to Sectiond.2.E, upon Customar’s request, Contractor shail
provide lock and unlock service to each Bin at no additianal cost,

D.  Collection Requirameants. After emptying any Contziner, the Contractor shall replace the Container
in an upright position at the place where such Container was placed by Customer for Collection, Tha
Contractor shall handle Containers in a manner so as to prevent damage or spillage, and shall not
throw, drop, or otherwise mishandle Containers during or after emptying them,

£ Maintenance and Repair. The Contractor shal! be responsible for the general maintenance and
repair of Contractar-provided Containers, and shali provide an equivalent Containeras re placement
during repairs and maintenance, If repairing, maintenance, steam cleaning, and/or repainting is
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