




































 

Page 14 of 20  

collect all funds available in connection with the operation of the Premises, and (c) 
to perform all other acts consistent with the Tenant's obligations under this 
Agreement, as the court deems proper. 
 
10.4 Remedies Cumulative. No remedy specified in Article X shall be 
considered exclusive of any other remedy, but the same shall be cumulative and 
shall be in addition to every other remedy provided hereunder or now or hereafter 
existing at law or in equity or by statute, and every power and remedy provided by 
this Agreement may be exercised from time to time and as often as occasion may 
arise or as may be deemed expedient, subject to any limitations set forth herein. 
 
10.5 No Election of Remedies. The rights given in Article X to receive, collect or 
sue for any rent or rents, moneys or payments, or to enforce the terms, provisions 
and conditions of this Agreement, or to prevent the breach or nonobservance 
thereof, or the exercise of any such right or of any other right or remedy hereunder 
or otherwise granted or arising, shall not in any way affect or impair or toll the right 
or power of the Landlord upon the conditions and subject to the provisions in this 
Agreement to terminate the Tenant's right of possession because of any default in 
or breach of any of the covenants, provisions or conditions of this Agreement 
beyond the applicable cure period. 
 
10.6 Survival of Obligations. Nothing herein shall be deemed to affect the right 
of the Landlord under Article VI of this Agreement to indemnification for liability 
arising prior to the termination of this Agreement for personal injuries or property 
damage, nor shall anything herein be deemed to affect the right of the Landlord to 
equitable relief where such relief is appropriate. No expiration or termination of 
the Term by operation of law, or otherwise, and no repossession of the 
Improvements or any part thereof shall relieve the Tenant of its previously accrued 
liabilities and obligations hereunder, all of which shall survive such expiration, 
termination or repossession. 
 

ARTICLE XI 
GENERAL PROVISIONS 

 
11.1 Force Majeure: Extension of Times of Performance. Subject to the 
limitations set forth below, performance by either Party shall not be deemed to be 
in default, and all performance and other dates specified in this Agreement shall 
be extended where delays are due to: war, insurrection, strikes, lockouts, riots, 
floods, earthquakes, fires, casualties, acts of God, acts of the public enemy, 
epidemics, quarantine restrictions, freight embargoes, governmental restrictions or 
priority, litigation, including court delays, unusually severe weather, acts or 
omissions of the other Party, acts or failures to act of any public or governmental 
agency or entity (other than the Parties which shall not excuse delay in 
performance), or any other cause beyond the affected Party's reasonable control 
(collectively, "Force Majeure"). An extension of time for any such cause shall be 
for the period of the enforced delay and shall commence to run from the time of 
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the commencement of the cause, if notice by the Party claiming such extension is 
sent to the other Party within thirty (30) days of the commencement of the cause 
and such extension is not rejected in writing by the other Party within ten (10) days 
of receipt of the notice. Neither Party shall unreasonably withhold consent to an 
extension of time pursuant to this Section 11.1. 
 
Times of performance under this Agreement may also be extended in writing by 
the mutual agreement of the Landlord and the Tenant (acting in the discretion of 
its Fire Chief unless he or she determines in his or her discretion to refer such 
matter to the Board of Directors of the Tenant). Each Party expressly assumes 
the risk of such adverse economic or market changes and/or financial inability, 
whether or not foreseeable as of the Effective Date. 
 
11.2    Representations of Landlord and Tenant. 
 

11.2.1 The Tenant hereby represents and warrants that all of the 
following are true and correct as of the Effective Date: 

 
(a) The Tenant has taken all requisite action in connection with the 

execution of this Agreement and the undertaking of the obligations set forth herein. 
This Agreement constitutes the legally valid and binding obligation of the Tenant, 
enforceable against the Tenant in accordance with its terms, except as it may be 
affected by bankruptcy, insolvency or similar laws or by legal or equitable 
principles relating to or limiting the rights of contracting parties generally; and 

 
(b) The execution of this Agreement and the acceptance of the 

obligations set forth herein do not violate any court order or ruling binding upon 
the Tenant or any provision of any indenture, agreement or other instrument to 
which Tenant is a party or may be bound. Neither the entry into nor the 
performance of this Agreement will violate, be in conflict with or constitute a 
default under any charter, bylaw, partnership agreement, trust agreement, 
mortgage, deed of trust, indenture, contract, judgment, order or other agreement, 
charge, right or interest applicable to the Tenant. 

 
11.2.2 Landlord hereby represents and warrants that all of the following 

are true and correct as of the Effective Date: 
 

(a) The Landlord has taken all requisite action in connection with the 
execution of this Agreement and the undertaking of the obligations set forth 
herein. This Agreement constitutes the legally valid and binding obligation of the 
Landlord, enforceable against the Landlord in accordance with its terms, except as 
it may be affected by bankruptcy, insolvency or similar laws or by legal or 
equitable principles relating to or limiting the rights of contracting parties generally; 
and 

(b) The execution of this Agreement and the acceptance of the 
obligations set forth herein do not violate any court order or ruling binding upon 
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the Landlord or any provision of any indenture, agreement or other instrument to 
which the Landlord is a party or may be bound. Neither the entry into nor the 
performance of this Agreement will violate, be in conflict with or constitute a 
default under any charter, bylaw, partnership agreement, trust agreement, 
mortgage, deed of trust, indenture, contract, judgment, order or other agreement, 
charge, right or interest applicable to the Landlord. 

 
11.3 Miscellaneous. 
 

11.3.1 Severability. If any term or provision of this Agreement or the 
application thereof to any person or circumstance shall, to any extent, be held by a 
court of competent jurisdiction to be invalid or unenforceable, the remainder of this 
Agreement, or the application of such term or provision to persons or 
circumstances other than those as to which it is held invalid or unenforceable, 
shall not be affected thereby, and each term and provision of this Agreement shall 
be valid and be enforced to the fullest extent permitted by law. 

 
11.3.2  Notices.  Except as otherwise specified herein, all notices to be 

sent pursuant to this Agreement shall be made in writing, and sent to the Parties at 
their respective addresses specified below or to such other address as a Party may 
designate by written notice delivered to the other parties in accordance with this 
Section 11.4.2, All such notices shall be sent by: 

 
(i) personal delivery, in which case notice is effective upon delivery; 
 
(ii) certified or registered mail, return receipt requested, in which case 

notice shall be deemed delivered on receipt if delivery is confirmed by a return receipt; 
 
(iii) nationally recognized overnight courier, with charges prepaid or 

charged to the sender's account, in which case notice is effective on delivery if 
delivery is confirmed by the delivery service; or 

 
(iv) email transmission, in which case notice shall be deemed delivered 

upon transmittal, provided that (a) a duplicate copy of the notice is promptly delivered 
by first-class or certified mail or by overnight delivery, or (b) a transmission report is 
generated reflecting the accurate transmission thereof. Any notice given by email 
shall be considered to have been received on the next business day if it is received 
after 5:00 p.m. recipient's time or on a nonbusiness day. 
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Tenant: Kensington Fire Protection District 
 217 Arlington Ave 
 Kensington CA 94707 
 Attn: Bill Hansell, General Manager 
 Tel: 510-527-8395 
 Email: bhansell@kensingtonfire.org  

 
With copy to: Meyers Nave 
 1999 Harrison St, 9th Fl 
 Oakland CA 94612 
 Attn: John Bakker, General Counsel 
 Tel: 510-808-2000 
 Email: jbakker@meyersnave.com  

 
Landlord: Unitarian Universalist Church of Berkeley 
 1 Lawson Rd 
 Kensington CA 94707 
 Attn: Tess Snook O’Riva, Executive Director 
 Email: ed@uucb.org  

 
11.3.3   Captions: Construction. The section headings and captions used herein are 
solely for convenience and shall not be used to interpret this Agreement. The Parties 
acknowledge that this Agreement is the product of negotiation and compromise on the 
part of both Parties, and the Parties agree that since both Parties have participated in 
the negotiation and drafting of this Agreement with the advice of counsel, this 
Agreement shall not be construed as if prepared by one of the Parties, but rather 
according to its fair meaning as a whole, as if both Parties had prepared it. 
 
11.3.4  Successors and Assigns. Subject to the restrictions on transfer set forth in 
Article IX, this Agreement shall be binding upon and shall inure to the benefit of 
the Parties and their respective successors and assigns. Any reference in this 
Agreement to a specifically named Party shall be deemed to apply to any 
permitted successor and assign of such Party who has acquired an interest in 
compliance with this Agreement as if in every case so expressed. 
 
11.3.5  Short Form of Lease. The Parties contemplate that this Agreement should 
not and shall not be filed for record, but in lieu thereof, at the request of either 
Party, a memorandum of lease shall be executed by the Parties and recorded in 
the Official Records of Contra Costa County. 
 
11.3.6  Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of California without regard to principles of 
conflicts of laws. Any action to enforce or interpret this Agreement shall be filed in 
the Superior Court of Contra Costa County, California or in the Federal District 
Court for the Northern District of California. 

mailto:bhansell@kensingtonfire.org
mailto:jbakker@meyersnave.com
mailto:ed@uucb.org
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11.3.7  Attorney's Fees. If either Party commences an action against the other to 
enforce any obligation contained herein, or to interpret any provision hereof, the 
prevailing party shall be entitled to recover from the other Party reasonable 
counsel fees, costs and necessary disbursements, as determined by the court 
having jurisdiction over the action. 
 
11.3.8  Indemnity Includes Defense Costs. In any case where either Party is 
obligated under an express provision of this Agreement, to indemnify and to save 
the other Party harmless from any damage or liability, the same shall be deemed 
to include defense of the indemnitee by the indemnitor, such defense to be 
through legal counsel reasonably acceptable to the indemnitee. 
 
11.3.9  No Third-Party Beneficiaries: Disclaimer of Partnership, Lender/Borrower 
Relationship. Nothing contained in this Agreement is intended to or shall be 
deemed to confer upon any person, other than the Parties any rights or remedies 
hereunder. The relationship of the parties under this Agreement is solely that of 
landlord and tenant, and it is expressly understood and agreed that the Landlord 
does not as a result of this Agreement in any way or for any purpose become a 
partner of the Tenant or a joint venturer with the Tenant in the conduct of the 
Tenant's business or otherwise. This Agreement is not intended to, and shall not 
be construed to, create the relationship of principal and agent, partnership, joint 
venture, or association as between the Landlord and the Tenant. It is further 
expressly understood and agreed that this Agreement is not intended to, and shall 
not be construed to create the relationship of lender and borrower, and the 
Landlord does not, solely as a result of this Agreement, become a lender to the 
Tenant. 
 
11.3.10 Entire Agreement. This Agreement, together with Exhibit A, Exhibit B, 
and Exhibit C, which by this reference are hereby incorporated herein, contains 
the entire agreement between the Parties relative to the transactions covered 
hereby. All previous correspondence, communications, discussions, agreements, 
understandings or proposals and acceptances thereof between the Parties or their 
representatives, whether oral or written, are deemed to have been integrated into 
and superseded by this Agreement and are of no further force and effect except 
as expressly provided in this Agreement. 
 
11.3.11 Waiver:Modification. No waiver of any breach of any covenant or 
provision of this Agreement shall be deemed a waiver of any subsequent breach 
of the same or any other covenant or provision hereof. No waiver shall be valid 
unless in writing and executed by the waiving party. An extension of time for 
performance of any obligation or act shall not be deemed an extension of the time 
for performance of any other obligation or act, and no extension shall be valid 
unless in writing and executed by the waiving party. This Agreement may be 
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Exhibit B 

ALTERATIONS AND IMPROVEMENTS 
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Exhibit C 

CERTIFICATES OF INSURANCE 
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